


















































an insolvency test looking at the company-wide financial integrity, is confirmed 

by the other factors examined in determining whether a statute is ambiguous -

"the subject matter, purpose of the statute, and the consequences of a 

particular interpretation." Patricia S., 2009 ME 76, ,-r 11,976 A.2d at 969. 

a. Subject matter and statutory purpose 

The subject matter here is insurance ratemaking. Hence, as noted, 

insurance terms of art, such as adequacy, should be read into the statutory 

language. 

More broadly, § 2736 is the provision in the Insurance Code that sets the 

parameters for rates for individual insurance products. Logic requires, and the 

authority above confirms, that this statute limn the parameters allowed for 

such rates, protecting the interests of all interested parties, both insurers and 

insureds. See Stems Lumber Co. v. Penobscot Bay Elec. Co., 121 Me. 287, 294, 

116 A. 734, 737 ("[I]t is a well-recognized rule of construction that statutes 

should be construed in a reasonable rather than in an unreasonable manner, 

and so as to protect the rights of all rather than to sacrifice the rights of any."). 

b. Practical consequences 

Statutes must also be read to avoid absurd or irrational results. See 

Windham Land Trust v. Jeffords, 2009 ME 29, ,-r 12, 967 A.2d 690, 695. 

Insurers are neither governmental institutions nor charitable 

organizations. The Superintendent's rate decisions are not advisory: she, 

herself, directs insurers on the rates they must charge. If they are not given 

the opportunity to earn a profit based on the cost of providing the regulated 
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product, then the logical response to such a lack of opportunity is not to 

provide the regulated product. See United Tel. Co. of Fla. v. Mayo, 345 So.2d 

648, 654 (Fla. 1977) ("An inadequate return may prevent satisfactory services 

to the public and concomitantly disappoint investors who will look for 

alternative sources of investment."). 

Indeed, the Superintendent has previously recognized this point. In 

. testimony opposing a proposed amendment to § 2736, the Superintendent 

acknowledged that a change from the statute's current focus on the costs 

associated with the regulated product to the overall financial status of the 

insured would "encourag[e] carriers to withdraw from the individual market 

entirely, and concentrate on more profitable group markets."7 

Thus, as the Superintendent acknowledges, to create a regulatory scheme 

in which an insurer's profits are based on how healthy the insurer seems to be 

from its other, unregulated activities provides no incentive for the insurer to 

participate in the regulated activity. Why would any insurer invest in a 

7 The Superintendent stated: 

[The proposed amendment] would make various changes to the health 
insurance rate filing laws, including ... requiring the Superintendent to 
"consider revenues and expenses from all line segments of the filing 
insurer," rather than limiting the inquiry to whether the rates for each 
product are adequate, but not excessive or unfairly discriminatory, in 
light of the costs associated with that product. If the intent of this 
provision is to allow rates to be deemed excessive based on the overall 
profitability of the carrier, whether or not the rates are sufficient to make 
the product self-supporting, it could have the unintended consequence of 
encouraging carriers to withdraw from the individual market entirely, 
and concentrate on more profitable group markets. 

(Testimony of Superintendent Mila Kofman submitted to the Joint Standing 
Committee on Insurance and Financial Services concerning L.D. 1205, dated 
April 13, 2009.) The proposed amendment was not adopted. 
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regulated product if its earnings on that product are not based on the value of 

the resources it devotes to that product? Why would the Legislature adopt a 

scheme designed to discourage market participation and so fundamentally at 

odds with traditional rate making principles? 

3. The statutory structure as a whole and rate making 
principles forbidding cross-subsidization confirm the 
plain language of § 2736. 

An insolvency test that focuses on company-wide financial health and 

earnings by definition compels cross-subsidization. If a for-profit company is 

not provided a reasonable profit from its regulated business, then it must 

obtain that profit elsewhere, from its non-regulated business. In the absence 

of a profit margin set based on the risks associated with the investment in the 

regulated product, the non-regulated business is called upon to subsidize the 

difference. 8 

Such cross-subsidization, however, is prohibited by the legislative 

framework of the Maine Insurance Code and voluminous judicial precedent. 

8 The Superintendent would argue that there is no cross-subsidization if the margin 
set under her insolvency test covers the insurer's "costs" in providing the regulated 
product. But first, nothing in the insolvency test she has articulated requires rates to 
cover even direct, out-of-pocket costs. As long as the company's earnings from its 
unregulated business can offset losses from the regulated rate sufficient to avoid 
insolvency, the Superintendent's test is met. Second, a reasonable return - a profit­
is a cost, just like any other, because the property being devoted to public use is the 
investment needed to provide the regulated product, and the investor must be 
compensated for the use of that money. This is why risk is a central and a required 
consideration in setting a profit margin; it measures what the investor could be 
earning if it invested its money elsewhere, in an alternate investment of equal risk. As 
Justice Brandeis explained in his seminal dissent in Missouri ex reI. Sw. Bell Tel. Co. v. 
PSC, 262 U.S. 276, 290 (1923), cited in Duquesne, 488 U.S. at 309: "[t]he thing 
devoted by the investor to the public use is not specific property, tangible and 
intangible, but capital embarked in the enterprise. Upon the capital so invested the 
Federal Constitution guarantees to the utility the opportunity to earn a fair return." 
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a. The Insurance Code limits the rate-setting inquiry 
under § 2736 to Anthem's individual insurance 
products. 

Language in a statute must be construed in light of the "whole statutory 

scheme." Buckley, 2010 ME 53, ~ 7, 997 A.2d at 750. The Maine Insurance 

Code distinguishes between individual and group insurance products for rate-

setting purposes: rates for individual products are regulated, while rates for 

group products are not. Section 2736 expressly states that "[e]very insurer 

shall file for approval by the superintendent every rate ... that it proposes to 

use in connection with individual health insurance policies and certain 

group policies specified in section 2701." 24-A M.R.S. § 2736 (emphasis 

added). In turn, § 2701 excludes "[a]ny group or blanket policy" from the scope 

of § 2736, except certain discrete group policies such as Medicare supplement 

policies and association and credit union groups. Id. § 2701. 

By its very structure, then, the Insurance Code treats individual 

insurance products as a discrete line of products not encompassing group 

plans. This legislative distinction establishes that the "adequacy" of the rates 

designed by the Superintendent is to be measured solely by the return from 

Anthem's individual insurance products - the products that fall within the 

Superintendent's rate making authority. 

A Massachusetts decision is instructive. Aetna Cas. & Surety Co. v. 

CommJro!Ins., 263 N.E.2d 698 (Mass. 1970). There, as in this case, the 

insurance commissioner argued that he could determine the "adequacy of the 

rates for automobile property damage liability insurance" based on the 
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insurance companies' "overall" return rather than on the return on the single 

line of insurance at issue in the rate proceeding. Id. at 702. The Court "d[id] 

hot agree with this contention." Id. The Court observed that - again, as in this 

case - the statutes governing insurance ratemaking "show[ed] a pattern of 

separate treatment of each type of coverage for rate purposes." Id. There was 

"nothing in this statutory scheme of regulation of insurance rates which 

permits either the Commissioner or the insurers to fix rates for any category of 

coverage at a level which is higher than otherwise permitted in order that such 

excess may offset or make up a constitutional inadequacy in the rates for 

another category of coverage." Id. at 703. Therefore, the Court held that "each 

type of automobile liability insurance coverage [must] be considered and 

treated separately from all others for rate purposes." Id. 

Similarly here, reading § 2736 within the context of the Insurance Code's 

overall regulatory framework, rates must be set based on the regulated 

individual insurance experience, and not overall solvency. 

b. Fundamental rate making principles prohibit cross­
subsidization across regulated and unregulated 
products. 

A "fundamental objective in utility ratemaking" is that '''customers who 

benefit from a service should bear the costs of providing that service.'" 

Me. Water Co. v. PUC, 482 A.2d 443,455-56 (Me. 1984) (citation omitted). A 

corollary to this principle "calls upon the ratemaking process to avoid 'cross-

subsidization,' to 'protect one class of customers from paying the costs 

attributable to another class.'" Id. at 456 (quoting EI Paso Elec. Co. v. FERC, 
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667 F.2d 462, 468 (5th Cir. 1982)). These "basic principles" mean that "one 

class of customers should be neither burdened by the losses from other service 

nor benefited from its profits." Id. (citing Smyth v. Ames, 169 U.S. 466 (1898)). 

See Pine Tree Tel., 631 A.2d at 66. 

Applying the rule that one class should not be burdened by service 

provided to another class, this Court expressly held in Maine Water Co. that the 

Public Utilities Commission violated the law by refusing to allow an increase in 

the rates of one division of the Maine Water Company when "the cost of service 

... within that division exceeded the revenue produced by its existing rates" 

and by putting the "excess cost of service ... over onto the ratepayers of other 

divisions." Maine Water Co., 482 A.2d at 455. 

So it is in this case. Anthem's business is divided into independent lines, 

involving individual insurance products, where rates are set by the 

Superintendent, and group insurance products, which prices are unregulated 

and set in the competitive market. Consumers of unregulated group products 

cannot be called upon to subsidize the consumers of the regulated individual 

products under Maine Water CO.'s prohibition on cross-subsidization. 9 See 

also Blue Cross of Kan., Inc. v. Bell, 607 P.2d 498, 508 (Kan. 1980) (applying 

the "rule that one class of consumers shall not be burdened with costs created 

by another class" to health insurance); Ins. Rating Bd. v. Comm'r of Ins., 

9 The instant case reflects an even stronger case of improper cross-subsidization than 
presented in Maine Water Co. While the divisibility of the businesses in that case was 
due in part to the vagaries of the business structure at issue, the division between 
individual insurance products and group insurance products is mandated by the 
statutory scheme created by the Legislature putting the unregulated products outside 
the Superintendent's authority to set rates. 
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268 N.E.2d 144, 148 (Mass. 1971) (stating, in the insurance context, that "[a] 

rate which is otherwise inadequate cannot be justified on the ground that some 

or all companies make an offsetting profit on another coverage"). 

c. Fundamental rate making principles prohibit 
subsidization of rates going forward from past 
profits. 

Aside from deviating from the most basic premise of basing the profit 

margin on the risk in providing the regulated product, the Superintendent also 

set rates looking backwards, at past earnings over the long-term (however 

those revenues were earned). In Maine, however, as elsewhere, rate making 

looks forward, not backward. Mars Hill & Blaine Water Co. v. PUC, 397 A.2d 

570,583 (Me. 1979) ("Ratemaking is prospective in nature."). See generally 

Pub. Advocate v. PUC, 476 A.2d 178, 180 (Me. 1984) (noting "general 

prohibition against retroactive ratemaking"). One does not subsidize forward-

looking rates based on past earnings. See Bd. of Comm'rs v. N. Y. Tel. Co., 

271 U.S. 23, 31-32 (1926) ("Profits of the past cannot be used to sustain 

confiscatory rates for the future."); Calfarm, 771 P.2d at 1254 (Cal. 1989) ("[N]o 

case supports an unreasonably low rate of return on the ground that past 

profits were excessive."). See also In re Petition of PNM Gas Svcs., 1 P.3d 383, 

390 (N.M. 2000) ("Past deficits may not be made up by excessive charges in the 

future nor may past profits be reduced by disallowances to future operating 

expense."); Providence Gas Co. v. Malachowski, 600 A.2d 711,715 (R.1. 1991) 

(same). 
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4. Constitutional requirements confirm the plain language 
of§ 2736. 

Finally, the Court adopts the interpretation of a statute that renders a 

statute constitutional, if possible. See State v. Haskell) 2001 ME 154, ~ 4, 784 

A.2d 4,7 (courts "must assume that the Legislature acted in accord with 

constitutional requirements if the statute can reasonably be read in such a 

way"). This is true even if there is only a risk of unconstitutionality. See 

Brown v. Warchowski, 471 A.2d 1026, 1032 (Me. 1984) (courts "adopt that 

interpretation which would avoid a danger of unconstitutionality.") As 

explained in § IV, infra, the Superintendent's reading conflicts with traditional 

ratemaking principles that rise to a constitutional dimension. 

* * * 

To summarize, there is not a scintilla of support for the conclusion that 

by using the unadorned term "adequacy" in § 2736, the Legislature intended to 

deviate from fundamental and constitutionally mandated ratemaking 

principles. 1o Within the insurance context, at least absent explicit deviation, 

10 Thus, the definition of "inadequate" under Maine's worker's compensation statute is 
not helpful in determining the definition of "inadequate" under § 2736, except to 
underscore its inapplicability here. The definition of "inadequate rates" contained in 
24-A M.R.S. § 2382 only "appl[ies] to the making and the use of rates under this 
[Worker's Compensation Rating] Act." 24-A M.R.S. § 2382. Section 2701 explicitly 
distinguishes the laws regulating health insurance contracts from those regulating 
workers' compensation. Id. § 2701 (noting that "[n]othing in this chapter shall apply 
to or affect . . . any policy of liability or workers' compensation insurance"). That 
§ 2382 defines "inadequate" for purposes of the Worker's Compensation Rating Act, 
while there is no comparable definition for § 2736, suggests that the Legislature knew 
that it could alter the well-established definition of that term but chose not to do so in 
§ 2736. See Bernard v. Cives Corp., 395 A.2d 1141, 1147 (Me. 1978) ("[T]he 
Legislature must be deemed to have known how to achieve that result by appropriate 
language had such been its purpose. The Legislature had available to it the concrete 
example of other proposals for legislation, as well as actual legislation, so providing."). 
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the term "adequate" unambiguously incorporates these rate making principles, 

as precedent and economic rationality confirm. 

B. Even if § 2736 were ambiguous, the Court would not defer to 
the Superintendent's interpretation. 

Even if the Court concluded § 2736 were ambiguous, it would still reject 

the Superintendent's test.l1 

First, the Court does not defer to the Superintendent's new interpretation 

because the Superintendent has not acknowledged her deviation from her 

previous interpretation of § 2736 and explained why she is so deviating. Motor 

Vehicle Mfg. Ass'n, 463 U.S. at 42. As noted above (supra n. 7), shortly before 

she set the 2009 rates, the Superintendent expressly acknowledged that § 2736 

limits the rate inquiry to the specific regulated line and does not allow 

consideration of the insurer's other revenues, noting that changing the law to 

adopt the latter view would be economically irrational. This 2009 testimony 

was consistent with the position of the previous superintendent stating that 

cross-subsidization - by definition a component of an insolvency test - is not 

Inclusion of a specific definition in the worker's compensation statute simply 
underscores deviation from the ordinary understanding of the term, as contrasted with 
§ 2736, which includes no such parallel language. 

11 In Anthem, 2011 ME 48, ~12, 8 A.3d at 828, the majority stated: "the Legislature 
could eliminate the ambiguity that has given rise to this appeal through the simple 
insertion of the definition of the phrase 'not ... inadequate. '" Stripped of its meaning 
as a term of art and before applying the rules of construction noted above, the term 
"inadequate" on its face does not explain its meaning, which is the practical point 
Anthem understands the majority to be making in this observation. 
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appropriate. 12 Now, however, the Superintendent no longer focuses on a 

reasonable return on the regulated product, but only on whether the lack or 

size of the margin jeopardizes the overall financial integrity of the insurer. 

Absent an explanation for this change, no deference is due to the new 

interpretation. 

Second, the Court will only uphold an agency's interpretation "as long as 

the interpretation is reasonable." Maine Ass'n of Health, 2007 ME 69, ~ 32, 

923 A.2d at 927 (citations omitted). For all the reasons given above, § 2736 

cannot be read to flout black letter rules of statutory construction, 

fundamental ratemaking principles, universal precedent, economic rationality, 

and the Constitution. See, e.g., Allied Resources, Inc. v. Dep't of Pub. Safety, 

2010 ME 64, ~ 28, 999 A.2d 940, 946 (rejecting agency interpretation as 

unreasonable because it was inconsistent with legislative purposes and desired 

consequences); Maine Beer & Wine Wholesalers Ass'n v. State, 619 A.2d 94,97 

(Me. 1993) ("[W]e construe a statute to promote the end the legislators sought 

by its enactment and approve a construction which will not nullify its 

purpose.") 

IV. The Superintendent's insolvency test runs afoul of constitutional 
confiscation and anti-subsidization principles. 

Though the analysis need go no further given that the Legislature never 

intended to depart from traditional rate making principles, the fact that such a 

12 See In re: Anthem BeBS 2003 Individual Rate Filing, Docket No. INS-02-785, 
Decision and Order dated November 8,2002 ("[I]t would not be proper or prudent for 
the Superintendent to require Anthem to write its non-group business at a loss .... 
[R]equiring the subsidy to come only from Anthem would put the Company at a 
competitive disadvantage in the group market."). 
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departure would risk constitutional infirmity provides further confirmation that 

the Superintendent has misconstrued § 2736. 

A. The insolvency test is unconstitutional because it fails to 
provide a return taking into account the risk associated with 
the investment in the regulated product. 

As noted above, Duquesne requires a rate-setting authority to consider 

risk in setting a reasonable return, in order to avoid unconstitutional 

confiscation. Whether examined under the takings or due process clause of 

the Maine or U.S. Constitution, the state must pay for the use of property 

committed to public use. See supra n. 8. Rates must include a profit 

component - rent - for the money employed to provide the regulated product, 

and that rent is set based on an examination of the rate of return that the 

money could earn elsewhere in an investment of equivalent risk. See 

Duquesne, 488 U.S. at 314; cf Kimball Laundry v. United States, 388 U.S. 1,7 

(1949) ("[T]he proper measure of compensation [for a temporary taking] is the 

rental that probably could have been obtained."). The Superintendent's test 

did not incorporate this fundamental precept, holding instead that Anthem as 

a legal matter is entitled to no return on the $55+ million in claims it pays each 

year on behalf of its individual members. (App. 81, n. 17; see Record or R, 

Binder 1 at 731, 736.) 

1. Rates must include the opportunity to earn a fair and 
reasonable return. 

To avoid confiscation, the Law Court has long held that rates must 

include a fair and reasonable profit margin. AARP, 678 A.2d at 1030-1031 

("The return on investment calculated by the Commission must not be so 
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unreasonably low as to be confiscatory." (citation omitted)); New England Tel. & 

Tel. Co. v. PUC, 390 A.2d 8, 30 (Me. 1978) ("The Company is entitled to a fair 

return, and less than a fair return would be confiscatory.")13 

While Maine's jurisprudence concerning the constitutional prohibition 

against confiscatory rates has developed primarily in the context of public 

utilities, this Court has recognized applicability of these same principles in the 

insurance context. Nat'l Council on Compo Ins. V. Superintendent of Ins., 481 

A.2d 775,781-82 (Me. 1984) (rates set by the Superintendent must provide an 

"opportunity to realize a reasonable return on [the insurer's] investment" when 

the insurer can prove that the "inadequate return results directly from the rate 

approval process and not from other causes" (citing Mass. Auto. Rating and 

Accident Prevention Bureau V. Comm'r of Ins., 424 N.E.2d 1127, 1135 (Mass. 

1981))). 

This recognition that state insurance regulators must set a reasonable 

return is not novel to Maine, but recognized throughout the country. See, e.g., 

Aetna Ins. CO. V. Hyde, 275 U.S. 440,446-48 (1928) (dismissing writ of 

certiorari for lack of federal question, but recognizing that an individual insurer 

is entitled to have a state-made rate set aside as repugnant to the due process 

clause if it can demonstrate that the rate established for it is confiscatory); 

13 This Maine authority is consistent with Supreme Court jurisprudence in the rate­
setting context, requiring a reasonable return on regulated investment that generates 
"enough revenue not only for operating expenses but also for the capital costs of the 
business [including] service on debt and dividends on the stock." Hope, 320 U.S. at 
603. See also Tenoco Oil CO. V. Dep't of Consumer Affairs, 876 F.2d 1013, 1020 (1st 
Cir. 1989) ("To be just and reasonable, rates must provide not only for a company's 
cost, but also for a fair return on investment .... Rates which fall below this 
standard are 'confiscatory.'" (citations omitted)). 
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Aetna Cas. & Sur. Co., 263 N.E.2d at 703 ("insurers ... have a right to rates 

which are not confiscatory"); Opinion of the Justices, 147 N.E. 681, 700 (Mass. 

1925) (stating that the "fundamental principle of rate making ... that in 

general the rate so established must be sufficient to yield a fair return on the 

reasonable value of the property used or invested for doing the business after 

paying costs and carrying charges ... is as applicable to insurance premiums 

as it is to rates of public utilities narrowly defined"); Ohio Cas. Ins. Co. v. Ins. 

Dep't of Com. of Pa., 585 A.2d 1160, 1164 (Pa. 1991) (insurers are "entitled to a 

fair and adequate rate of return, i.e., one which is not confiscatory"). 

2. An insolvency test fails to satisfy the requirement of a 
fair and reasonable rate of return. 

Because an insolvency standard does not consider the reasonable return 

needed on the investment to provide the regulated product, looking at the risk 

of that investment, that standard is constitutionally infirm. Calf arm, 771 P.2d 

at 1253-56. 14 

In Calf arm, the California statute provided that the Insurance 

Commissioner could not approve a rate increase before the expiration of one 

year unless the insurer was "substantially threatened with insolvency." 

Rejecting this test, the Court held that "a rate may be confiscatory even though 

it does not threaten the insurer's solvency." Id. at 1253. While the Court 

14 This is not to say that impact on solvency is always irrelevant. If a provider will 
otherwise go out of business, to the detriment of consumers, a regulator may set the 
margin on the higher end of the spectrum within the range of reasonableness. This 
does not mean, however, that potential insolvency is the only consideration, or is even 
a consideration when determining what the range of reasonableness is in the first 
place. 
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acknowledged that "insolvency" has many meanings, none of them allowed for 

a construction of the statute which "conform[ed] to the constitutional standard 

of a fair and reasonable return." Id. 

The Calfarm Court reached this conclusion because an insolvency 

standard "refer[red] to the financial position of the company as a whole": "[i]f 

an insurer had substantial net worth, or significant income from sources 

unregulated by Proposition 103, it might be able to sustain substantial and 

continuing losses on regulated insurance without danger of insolvency." Id. at 

1254. The Court found this limitation on rate increases "invalid under the due 

process clauses of the state and federal Constitutions." Id. at 1256. 

The same holds true here. The mere fact that the rates imposed by the 

Superintendent would not threaten the solvency of Anthem does not satisfy the 

constitutional mandate that rates must consider risk and provide for a fair and 

reasonable rate of return on the investment used to provide the regulated 

product. A remand is required to provide Anthem the opportunity to earn a fair 

and reasonable return. 

Thus, the lowest rate constitutionally allowed for an insurer's regulated 

products is one that is non-confiscatory, i.e., designed to provide an 

opportunity to earn a fair and reasonable rate of return - a fair rent for the 

investment devoted to public use. Here, however, the Superintendent failed to 

analyze what return would be fair and reasonable because she does not believe 

any return is required absent insolvency. She did not look at this risk factor at 

all. 
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Had she done so as she was constitutionally required to do, the evidence 

provided by Anthem supported, at a minimum, a risk and profit margin of 3%. 

For example, Anthem produced undisputed evidence that industry average 

profit margins range from 3-5% in the individual market. (R. Binder 1 at 778 

(ex. 6); Binder 4, Tr., vol. I, p. 245 (4/12/2011); Tr., vol. II. p. 50.4/13/2011, 

admitting ex. 6.) The evidence also indicated that Anthem was entitled to a 

margin on the higher end of this spectrum, because its investment was riskier 

than the norm, since Anthem must operate in a guarantee issue environment, 

with no ability to underwrite proposed insureds and thereby mitigate the risk of 

high claims (R., Binder 1 at 724-728,730), and serves a demographic that is 

older and less healthy than the average (id., at 726-727). 

Anthem does not expect this Court to scrutinize the record and calculate 

what specific profit margin is required applying the proper test. That task is 

for the Superintendent. The relevant point here is that Anthem has been 

prejudiced by the Superintendent's failure to apply a statutorily and 

constitutionally required test, requiring a remand for her successor to do so. 

B. The Superintendent's insolvency test is unconstitutional 
because its cross-subsidization exceeds agency authority and 
denies the compensation deemed just for the property devoted 
to public use. 

Similarly and relatedly, the requirement of a reasonable rate of return, 

measured looking at risk, must focus on the return and risk relating to the 

regulated product alone. The prohibition on cross-subsidization embedded in a 

statutory framework and Maine precedent, supra § III.A.3, is a mandate of 
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constitutional dimensions as well when, as here, the subsidization required 

comes from the provider's unregulated business activities. 

1. The Constitution looks solely to the regulated product, 
and forbids cross-subsidization. 

In Northern Pacific Railway Co. v. North Dakota, the Supreme Court 

unequivocally held that intrastate rates fixed by a state for the transportation 

of coal were confiscatory where, taking into account the entire traffic to which 

such rates were applicable, they compelled the carrier to transport the 

commodity for less than cost, or without substantial compensation in addition 

to cost, although the returns of the carrier from its entire intrastate operations 

might be adequate. 236 U.S. 585,604 (1915). The Court stated: 

where it is established that a commodity, or a class of traffic, has 
been segregated and a rate imposed which would compel the 
carrier to transport it for less than the proper cost of 
transportation, or virtually at cost, and thus the carrier would be 
denied a reasonable reward for its service after taking into account 
the entire traffic to which the rate applies, it must be concluded 
that the state has exceeded its authority. 

Id. See Smyth, 169 U.S. at 540-42. 

This principle has been accepted by this Court. New England Tel. & Tel. 

Co. v. PUC, 148 Me. 374, 400-01, 94 A.2d 801,813 (1953). The Court's 

language in that case was prescient: "[T]he state cannot justify unreasonably 

low rates for [the product within the ratemaker's regulation], considered alone, 

upon the ground that the carrier is earning large profits on [the product 

outside the ratemaker's regulation]." Id. (citation omitted). 
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The constitutional dimension of the need for a reasonable return 

measured by the investment solely in the specific product regulated reflects the 

fact that it is only that investment that falls within the agency's authority, with 

only the risks associated with that regulated product shared by the ratepayers. 

The ratepayers never bear any risk with respect to unregulated services or 

assets. Whatever profits or losses are sustained by the provider are at that 

provider's sole risk. See Maine Water Co., 482 A.2d at 449-450 (discussing how 

the provider, not the ratepayer, retains any gain on property for which the 

ratepayer bears no risk). 

Just as the Superintendent could not raise the risk and profit margin on 

Anthem's regulated products outside the range of reasonableness based on any 

losses it might sustain on its unregulated products, so also the opposite is 

true. This lack of symmetry - Anthem's profit margin is reduced based on 

profits from unregulated activities but not increased should it confront 

unregulated losses - inevitably results in confiscation. See Duquesne, 488 U.S. 

at 315 ("[A] State's decision to arbitrarily switch back and forth between 

methodologies in a way which required investors to bear the risk of bad 

investments at some times while denying them the benefit of good investments 

at others would raise serious constitutional questions."). 

The Supreme Court has specifically considered and rejected 

subsidization of regulated lines by profits from unregulated lines. See Brooks­

Scanlon Co. v. R.R. Comm'n of La., 251 U.S. 396 (1920). There, the Court held 

that it was a "principle too well established to need further argument here" 
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that, although the "plaintiff may be making money from its sawmill and lumber 

business," which was not subject to state rates, "it no more can be compelled 

to spend that than it can be compelled to spend any other money to maintain a 

railroad for the benefit of others." Id. at 399. See also Calfarm) 771 P.2d at 

1254 (refusing to consider the "significant income from sources unregulated by 

Proposition 103" in determining whether the "regulated rate constitutes a fair 

return" because "[t]he just compensation safeguarded ... by the Fourteenth 

Amendment is a reasonable return on the value of the property used" rather 

than on the business as a whole) (emphasis added).) 

The Supreme Court's decision in Baltimore & Ohio R. Co. v. United States, 

345 U.S. 146 (1953), cited previously by the Attorney General to attempt to 

justify the Superintendent's position allowing cross-subsidization, provides no 

support for that proposition. There, railroads challenged rates that had been 

set for transportation of certain kinds of vegetables. Id. at 147. The Court held 

that, "so long as rates as a whole afford railroads just compensation for their 

over-all services to the public the Due Process Clause should not be construed 

as a bar to the fixing of noncompensatory rates for carrying some commodities 

when the public interest is thereby served." Id. at 150 (emphasis added). 

As this express language indicates, the Court did not endorse 

subsidization of rate-regulated activities with activities not subject to rate 

regulation. To the contrary, the Court merely held that subsidization within a 

regulated line may occur without offending the due process clause. Here, by 

contrast, the Superintendent relied primarily upon the financial performance of 
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unregulated products (Anthem's "company-wide" surplus) when determining 

rates for Anthem's regulated products. 

In sum, a rate-setting agency may not look to subsidize regulated 

activities with profits from unregulated sources outside its authority. Providers 

may not be "required to subsidize their regulated services ... with revenues 

generated from unregulated services." Mich. Bell Tel. Co. v. Engler, 257 F.3d 

587, 594 (6th Cir. 2004). 

2. The enterprise upon which the regulator sets a risk 
margin is that portion of the provider's business within 
the regulator's authority to set prices. 

Previous attempts by the Superintendent to justify looking at all of a 

provider's businesses, regulated and unregulated, by citing general language in 

Hope and its progeny requiring a return relating to the risk of "enterprise" (see 

supra at 12) ignore that, in those cases, the only activity in which the company 

engaged was regulated. "Enterprise," as used in those cases, means only the 

regulated activity when a company engages in both regulated and non-

regulated activities. This again is because the risk (as well as the reward) 

associated with non-regulated activities is borne wholly by the company in the 

competitive marketplace and is thus irrelevant to the calculus in setting the 

range of reasonableness for rates for the regulated activity. 

Because it is only the investment to provide the regulated product that is 

devoted to public use, it is that investment upon which a reasonable return is 

calculated. To date, the Superintendent has been unable to cite a single 
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judicial precedent to support the cross-subsidization between regulated and 

unregulated products inherent in her insolvency test. 

3. The Superintendent's reading of § 2736 violates these 
principles. 

By applying an insolvency test, the Superintendent has denied Anthem a 

reasonable rate of return on its investment based on her view that Anthem was 

financially healthy enough from its other, unregulated activities. This denies 

just compensation for property devoted to public use based on a governmental 

assessment that the property owner has sufficient wealth from other sources. 

No just compensation rule so measures the compensation constitutionally due. 

If, for example (as in Kimball) supra), the government takes a building for 

temporary use, as the Supreme Court noted, the amount the government must 

pay for that use is a reasonable rent for that building. Compensation cannot 

be excused, or the amount of rent otherwise required reduced, on the basis 

that the owner has other sources of income and does not need additional rent 

to stave off bankruptcy. 

Thus, basing the risk and profit margin on Anthem's overall solvency 

from the company's various revenues and operations, and therefore requiring 

Anthem to look elsewhere for the fair return from the individual insurance 

products to which it is entitled, is both statutorily and constitutionally 

impermissible. But that is what the Superintendent did here by failing to 

analyze, much less include, a fair and reasonable rate of return for Anthem 

taking on the $55+ million annual risk associated with paying the individual 

insurance products claims on behalf of its members. 
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According to the Supreme Court in Northern Pacific, "it would be no 

answer to say that the carrier obtains from its entire intrastate business a 

return as to the sufficiency of which in the aggregate it is not entitled to 

complain." 236 U.S. at 595-96. See also Norfolk & W. R. Co. v. Conley, 236 

U.S. 605, 609 (1915) (the state could not justify setting a rate for passengers 

below cost by setting higher rates for shipment of goods "in order to supply an 

adequate return for the carrier's entire service"). Yet that is precisely what the 

Superintendent's insolvency test seeks to do. 

CONCLUSION 

For the reasons given above, the Superintendent's 2011 rate decision 

should be vacated and this matter should be remanded with instructions to the 

Superintendent not to apply an insolvency test that fails to consider insurer 

interests; and to order the Superintendent to set a fair and reasonable rate of 

return for Anthem taking into consideration the risk of Anthem's investment to 

provide its regulated products. 

Dated: September 20, 2011 
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